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   J   U   D   G   M   E   N   T 

 

1.  Being highly aggrieved by the judgment and order, dated 21-12-2011, 

passed by Sri R. Lal, learned Sub-Divisional Judicial Magistrate(S) Sonitpur at 

Tezpur, in GR Case No. 1121/2006, the Convict, Sri Sanjay Pandey (herein 

after referred to as the Appellant), has filed this appeal u/s 374 (3) (a) of the 

Code of Criminal Procedure challenging the finding of conviction and sentence 

in the said Judgment. By the impugned Judgment learned trial court has 

convicted and sentenced the Appellant Sri Sanjay Pandey  to undergo Simple 

Imprisonment for one month and to pay a fine of Rs. 1,000/- (one thousand 

only), in default, to undergo  simple imprisonment of another seven days, u/s 

323 of the Indian Penal Code.  

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
CRIMINAL APPEAL NO. :-     13 (S-1)/2012 

 
Present :- Mridul Kumar Kalita, AJS 

Sessions Judge, Sonitpur 
Tezpur. 
 

Appellant :- 1. Sri Sanjay Pandey 
Son of Sri Surendra Pandey 
Resident of Garubandha, 
Patidoi Bherela, 
PO & P.S.- Missamari, 
Dist. Sonitpur, Assam.  

  -vs- 

Respondent 

       
State of Assam, represented 
by Public Prosecutor, Sonitpur, 
Tezpur.  
 

Counsel for the appellant : Mr. I. Ansari, Advocate. 
 

Counsel for the Respondent : Sri Hari Prasad Sedai, PP. 
 

Date of hearing  : 29-02-2016 
 

Date of Judgment : 02-03-2016 
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2.  Before entering into the merit of the appeal, let me briefly state the 

facts relevant for consideration of this appeal.  

 (a) On 08-08-2006, one Padma Kumari lodged an FIR, before the 

Officer-In-charge of Missamari Police Station, inter alia, alleging that on 07-

08-2006 the accused/appellant Sri Sanjay Pandey had voluntarily caused 

grievous hurt to her husband  Sri Lal Bahadur Chetri @ Nar Singh.     

(b) After receipt of the said FIR, the Officer-In-charge of 

Missamari Police Station registered a case, being Missamari PS Case No. 

61/2006 u/s 341/323 of IPC, and conducted investigation and ultimately, 

after completion of the investigation, Charge sheet was laid against the 

accused Sri Sanjay Pandey u/s 341/323 of IPC. After taking cognizance of 

offence, charge u/s 341/323 of IPC was framed against the accused Sri 

Sanjay Pandey, which is read over and explained to the appellant and, on 

being asked about the said charges, he refused to plead guilty and claimed to 

be tried. 

(c)  During trial, seven witnesses were examined for the 

prosecution side.  Accused/ Appellant was examined u/s 313 Cr.P.C, during 

which, he pleaded innocence.  

  (d) Ultimately, after completion of trial, by judgment and order, 

passed on 21-12-2011,    learned trial court  convicted the Appellant u/s 323 

of the Indian Penal Code and sentenced him to undergo Simple 

Imprisonment for one month and to pay a fine of Rs. 1,000/- (one thousand 

only), in default, to undergo  simple imprisonment of another seven days,.    

The aforementioned Judgment and order of Conviction & Sentence is 

challenged in this instant Appeal u/s 374(3) (a) Cr.P.C. 

3. The appellant, inter-alia, took following grounds for appeal:- 

 (i) That learned Trial Court has gravely erred in law as well as in facts 

while passing the impugned Judgment and order of conviction and as such 

the same is liable to be set aside.   
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 (ii) That learned Trial  Magistrate has passed the Judgment and order 

of imprisonment and fine in absence of the accused/appellant violation the 

statutory provisions of Section 353(6) which reads as “if the accused is not in 

custody he shall be required by the Court to hear the Judgment pronounced 

except were his personal attendance during the trial has been dispensed with 

and the sentence is one of fine only or he is acquitted”, hence, the impugned 

Judgment & order passed by the learned trial court is against the principles of 

law and liable to be set aside.    

 (iii) That the learned Trial Court has failed to appreciate the evidence 

on record and has relied more upon surmises and conjectures than in 

principles of law while arriving at the decision of the guilt of the accused 

appellant u/s 323 of IPC or any other section of law. Hence, the impugned 

order of conviction is liable to be set aside.   

 (iv) That the trying Magistrate has placed under reliance on the 

prosecution witness namely PW Lal Bahadur Chetry, the so-called injured, PW 

2 Medical Officer, PW 3, Padma Kumari, the complainant. These witnesses 

contradict each other in their statement and PW 3 is the wife of PW 1 Lal 

Bahadur Chetry who is interested witness. Hence, on the basis of such 

evidence no conviction can be sustained in the eye of law. Moreover PW 4 

and PW 5 Sunil Prasad and Shah Mahammad did not support the prosecution 

case in any manner. As such no conviction can be sustained on the testimony 

of these witnesses. Hence, the impugned judgment and order is liable to be 

set aside.  

 (v) That the prosecution has totally failed to prove the offence of the 

accused/appellant u/s 323 of IPC by adducing reliable, cogent, trust-worthy 

and legal proof which is legally necessary to prove such an offence.  

 (vi) That learned Trial Magistrate ought to have disbelieved the 

prosecution version as it is full of omissions, contradictions and deviations on 

vital points. Hence, the Judgment and Order is liable to be set aside.  

 (vii) That at any rate the sentence passed on the accused/appellant is 

too harsh and excessive and as such liable to be set aside.   
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4. I have gone through the aforementioned grounds of appeal; the 

deposition of witnesses recorded in GR case No 1121/2006, statement of 

accused, recorded therein u/s 313 Cr.P.C, and the materials on record 

including the Judgment, passed on 21-12-2011, by the trial Court, 

thoroughly. I have also heard Ld. Counsel for the appellant Mr. I. Ansari and 

Ld. Public Prosecutor Sri Hari Prasad Sedai at length. 

5. Now, let me, assess the evidence on record and find out as to 

whether the conviction of appellant deserves to be confirmed or set aside.  

6.  Learned counsel for the appellant has submitted that as on the day of 

pronouncing the judgment by Learned Trial Court, on 21.12.2011, the 

accused was not present before the Learned Trial Court, the judgment of the 

Learned Trial Court is against the principle laid down in section 353 of the 

Code of Criminal Procedure and hence same is liable to be set aside. On 

perusal of the impugned judgment, it appears that in paragraph 13 of the 

impugned judgment Learned Trial Court has explained the circumstances 

which compelled the trial court to pass the judgment „in absentia‟. Otherwise 

also, in view of the provision contained in Section 353 (7) the validity of the 

judgment cannot be questioned only on the ground that the judgment was 

passed in the absence of the accused. For the sake of convenience, the 

provision of section 353 (7) Cr.P.C is quoted herein bellow:- 

 “No judgment delivered by any criminal Court 

shall be deemed to be invalid by reason only of 

the absence of any party or his pleader on the day 

or from the place notified for the delivery thereof, 

or of any omission to serve, or defect in serving, 

on the parties or their pleaders, or any of them, 

the notice of such date and place” 

 From the above it appears that the validity of the impugned judgment 

cannot be questioned only on the ground the judgment was passed in 
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absentia and in the instant case, though the accused was absent, his 

appointed authorized counsel was present in the Court on the day when the 

judgment was pronounced. 

7. As regards finding of conviction u/s 323 IPC against the appellant, by 

the Learned Trial Court, it appears that the said finding is based primarily on 

the testimony of PW 1, Sri Lal Bahadur Chetry, who is the injured person 

himself, PW 2, Dr. Ramakanta Roy, who examined the injured after the 

incident and prepared the medical report and PW 3, who is the first informant 

of this Case. The injured i.e. Sri Lal Bahadur Chetry, while deposing as PW 1, 

has categorically stated that the appellant who was his tenant attacked him 

with a rod and severely injured him. His testimony is corroborated by PW 3 as 

well as by the medical officer who examined the injured on 7th August, 2006 

and found several lacerated injuries on the person of the injured. The plea of 

the Learned Counsel for the appellant that PW 4 and PW5 namely, Sunil 

Prasad and Shah Mohammad did not support  the prosecution case is also not 

very convincing plea, as both this prosecution witnesses have also seen the 

PW 1 in injured condition. I do not find anything in the impugned judgment 

from which it can be said that the finding arrived at by learned Trial Court 

was not based on evidence on record and that it was based on mere surmises 

and conjectures as submitted by learned counsel for the appellant. The 

testimony of the injured, the first informant and the medical officer clearly 

establishes that Sri Lal Bahadur Chetry was assaulted by the present 

appellant causing injuries to Sri Lal Bahadur Chetry. The finding that the 

present appellant voluntarily caused hurt to the injured Lal Bahadur Chetry, in 

the considered opinion of this Court, is based on evidence on record and do 

not in any manner justify  interference by this appellate Court. Therefore, the 

conviction of the present appellant u/s 323 IPC is hereby upheld and is not 

interfered with.  

8. However, the submission of learned Counsel for the appellant that 

under the facts and circumstances of this case, the Accused/Appellant ought 

to have been given the benefit of the Probation of Offenders Act appears to 
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be somewhat persuasive, therefore, let me deal with this aspect in following 

paragraphs 

9. For the sake of convenience let me quote the relevant provision of the 

Probation of Offenders Act herein below:- 

Section 4 - Power of court to release certain offenders on 
probation of good conduct 

(1) When any person is found guilty of having committed 
an offence not punishable with death or imprisonment for 
life and the court by which the person is found guilty is of 
opinion that, having regard to the circumstances of the 
case including the nature of the offence and the character 
of the offender, it is expedient to release him on probation 
of good conduct, then, notwithstanding anything 
contained in any other law for the time being in force, the 
court may, instead of sentencing him at once to any 
punishment direct that he be released on his entering into 
a bond, with or without sureties, to appear and receive 
sentence when called upon during such period, not 
exceeding three years, as the court may direct, and in the 
meantime to keep the peace and be of good behaviour: 

(2) Before making any order under sub-section (1), the 

court shall take into consideration the report, if any, of the 

probation officer concerned in relation to the case. 

(3) When an order under sub-section(1)is made, the court 

may, if it is of opinion that in the interests of the offender 

and of the public it is expedient so to do, in addition pass 

a supervision order directing that the offender shall 

remain under the supervision of a probation officer named 

in the order during such period, not being less than one 

year, as may be specified therein, and may in such 

supervision order, impose such conditions as it deems 

necessary for the due supervision of the offender. 

(4) The court making a supervision order under sub-

section (3)shall require the offender, before he is 

released, to enter into a bond, with or without sureties, to 

observe the conditions specified in such order and such 

additional conditions with respect to residence, 

abstention from intoxicants or any other matter as the 

court may, having regard to the particular circumstances, 

consider fit to impose for preventing a repetition of the 

same offence or a commission of other offences by the 

offender. 
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(5) The court making a supervision order under sub-

section (3)shall explain to the offender the terms and 

conditions of the order and shall forthwith furnish one 

copy of the supervision order to each of the offenders, the 

sureties, if any, and the probation officer concerned” 

 In this regard let me also refer to a ruling of Hon‟ble Supreme Court of India 

in “State Vs. Sanjiv Bhalla” reported in MANU/SC/0598/2014 wherein, as 

regards applicability of Probation of Offenders Act, it was observed as follows:    

“13. In Ved Prakash v. State of Haryana 

MANU/SC/0256/1980 : (1981)1 SCC 447 this 

Court observed that: 

It is the duty of the sentencing Court to be activist 

enough to collect such facts as have a bearing on 

punishment with a rehabilitation slant. 

A little later in the judgment, it was held that: 

Even if the Bar does not help, the Bench must 

fulfill the humanizing mission of sentencing 

implicit in such enactments as the Probation of 

Offenders Act. 

14. In other words, this Court was of the view that 

punishment should be rehabilitative and 

humanizing and, therefore, need not necessarily 

be retributive in character.” 

 

Section 361 of Code of Criminal Procedure provides as follows: 

361. Special reasons to be recorded in certain 
cases. Where in any case the Court could have 
dealt with,-  
(a) an accused person under section 360 or 
under the provisions of the Probation of 
Offenders Act, 1958 (20 of 1958 ), or  
(b) a youthful offender under the Children Act, 
1960 (60 of 1960 ), or any other law for the time 
being in force for the treatment, training or 
rehabilitation of youthful offenders, but has not 
done so, it shall record in its judgment the 
special reasons for not having done so.  

  

 In view of above quoted provisions, there is no doubt that there is a 

legal requirement that where the accused not under the age of 21 years of 

age and he has been convicted of an offence punishable with fine only or 

http://indiankanoon.org/doc/1872887/
http://indiankanoon.org/doc/1139646/
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with imprisonment for a term of seven years or less the Court may instead of 

sentencing him at once give him benefit of the Probation of Offenders Act. If 

the Trial Court chooses not to give such benefit it has to record special 

reason. In the instant case, learned Trial has not dealt with the case of the 

present appellant under the provisions of Probation of Offenders Act, Learned 

Trial Court has also failed to give any special reason for not given the benefit 

of provision of Probation of Offenders Act to the appellant. The reasons 

stated in paragraph number 14 of the impugned judgment are in context of 

deciding the quantum of sentence by the learned trial court and same cannot 

be regarded as special reason for not dealing the present case under the 

provision of Probation of Offenders Act. The intention of the legislature is to 

give benefit under the provision of Probation of Offenders Act to the convict, 

unless there exist special reasons for not doing so. It appears that the 

accused/appellant was of 39 years of age when the offence was committed. 

There is nothing adverse against the character of the accused/appellant on 

record, the offence with which he is convicted is of committing simple hurt 

only, further the fact that the offence was committed in the year, 2006 and 

the fact that for whatsoever reasons, the trial was completed after a long 

period of 5 years has to be taken into consideration before deciding to 

impose of punishment and denying the benefit of the Probation of Offenders 

Act to the accused/appellant. Considering all aspects discussed herein before, 

this Court is constrained to hold that under the facts and circumstances of 

this case, no special reasons exist in the instant case for denying the benefit 

of Probation of Offenders Act to the appellant, and under the facts and 

circumstances of this case, the appellant ought to have been extended the 

benefit of Probation of Offenders Act.  

10.  In view of above, the sentence imposed by the learned Trial Court on 

the accused/appellant is set aside and it is directed that the Trial Court, 

instead of sentencing the accused, shall release the accused Sri Sanjay 

Pandey on furnishing a bond of Rs. 5,000/- (rupees five thousand only) with 

one surety of like amount to appear before the learned Trial Court and 

receive the sentence if called upon during a period of next one year from the 
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date of furnishing the bond and in the meanwhile, the appellant shall keep 

the peace and be of good behavior.  

11. In view of what has been discussed in the foregoing paragraphs, this 

appeal is partly allowed. The conviction of the accused/appellant u/s 323 of 

the Indian penal code is upheld, however, the sentence imposed by the 

learned Trial Court is set aside and modified in the manner as discussed in 

paragraph 10 herein before. The accused/appellant shall appear before the 

learned Trial Court within a period of one month from the date of the 

Judgment to furnish bond regarding probation of good conduct as discussed 

in  paragraph 10 herein before. 

12.   Send back the lower Court records. 

  Given under my hand and seal of this Court on this the 2nd day of 

March 2016. 

 

 

    (M.K. Kalita) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

 

Dictated and corrected by me. 

 

 

   (M.K. Kalita) 
 Sessions Judge, 
Sonitpur, Tezpur. 

 

Typed by me.  

(R. Hazarika),Steno. 

 


